2007 Innovations Awards Program

APPLICATION

CGS reserves the right to use or publish in other CSG products and services the information provided in this Innovations Awards Program Application.  If your agency objects to this policy, please advise us in a separate attachment to your program’s application.

ID# (assigned by CSG):  07-S-08VASANCTIONS
Please provide the following information, adding space as necessary:

State:
Virginia

Assign Program Category (applicant) (Use list at the end of application): Government Operations, Administration 

1.  Program Name:  Sanctions Reference Points

2.  Administering Agency:  Virginia Department of Health Professions

3.  Contact Person (Name and Title):  Elizabeth A. Carter, Ph.D., Executive Director for the Virginia Board of Health Professions

4.  Address:  6603 West Broad Street, Fifth Floor, Richmond, VA  23230-1712

5.  Telephone Number:  804-662-7691

6.  FAX Number:  804-662-7098

7.  E-mail address:  Elizabeth.Carter@dhp.virginia.gov
8.  Web site address:  http://www.dhp.virginia.gov/bhp/
9.  Please provide a two-sentence description of the program.
Virginia's Sanctions Reference Point Systems provide the nation's first scientific tool to discipline health care providers for professional misconduct.  Sanctions Reference Points afford a systematic means, grounded in sound scientific analysis, for health regulatory boards to be fair and equitable, by consistently judging similarly situated cases and respondents against the same set of factors.
10.  How long has this program been operational (month, year)?  Note:  The program must be between 9 months and 5 years old on April 2, 2007, to be considered.  

The first operational Sanctions Reference Point system was implemented for the Virginia Board of Medicine in August of 2004.  Subsequently, four more boards within the Department of Health Professions have begun using their own Sanctions Reference Point systems tailored for their specific sanctioning histories and environments (i.e., relevant scopes of practice issues and sets of laws and regulations governing their licensees).  The Board of Dentistry began using their system in July of 2005, the Board of Nursing in May of 2006, the Board of Veterinary Medicine in February of 2007, and the Board of Funeral Directors and Embalmers completed training in March of 2007 for implementation in April.  

11.  Why was the program created?  What problem[s] or issue[s] was it designed to address?
State regulatory agencies develop rules based on legislative authority that has been delegated to them by their General Assembly.  Virginia regulators in the Department of Health Professions, and that includes members of the 14 health professional boards within the Department (Audiology & Speech-Language Pathology, Counseling, Dentistry, Funeral Directors & Embalmers, Health Professions, Long-Term Care Administrators, Medicine, Nursing, Optometry, Pharmacy, Physical Therapy, Psychology, Social Work, and Veterinary Medicine), wanted a tool that would allow them to take a position consistent with minimizing bad rulings while optimizing the worthy public objective of health care protection. This need predicated a more rigorous approach to weighing the history of decision-making as well as pro-active solutions for the creation of regulatory sanctions based on applied research to provide licensing boards with reliable and clear disciplinary guidelines (sanctioning references).  The issue, in short, was to meet legislative mandates to enable fair and equitable decision making in disciplining health care professionals in order to meet the goal of public protection and practitioner fairness. 

One of the most important functions of state health regulatory boards is disciplining practitioner misconduct.  Perhaps the most difficult aspect of this function is determining appropriate disciplinary actions (sanctions).  Boards expend considerable time and effort to sanction in a reasoned and proportional manner.  However, although board members serve in a quasi-judicial role, their expertise is rooted in their respective professional practice areas; they do not typically have legal backgrounds, and few boards have organized references relating to sanctioning. As a result, board members, especially new board members, tend to rely on staff and senior board members for guidance, challenging the notion of their independence.  Given frequent board member turnover as their terms end, the sanctioning learning curve is a constant hurdle for most boards.   

Additionally, boards are often challenged by respondents, attorneys, consumer groups, scholars, and others who perennially allege that boards sanction too harshly or too leniently, depending upon the perspective of the critic. Boards are further condemned as sanctioning respondents inconsistently for similar offenses which the critics attribute to “extra-legal” factors—those that most feel are related to undue bias and should not play a consistent role in sanctioning.  Such "extra-legal" factors typically cited include:  personal bias, board composition, respondent ethnicity, gender, and age, and the presence or lack of a representing attorney.    

The Virginia Board of Health Professions, an advisory body within the Department of Health Professions, has a legislative mandate to review boards' disciplinary processes to help ensure public protection and the fair and equitable treatment of health professionals.  The impetus for the Sanctions Reference Points study and the subsequent board-tailored systems emerged from a backdrop of concern over sanctioning fairness and the lack of objective scholarly research. Each of the regulated professions within the Department varies in terms of scope of practice, practice setting, patient issues, etc. and consequently, each board has separate laws, regulations, and policies to address practitioner misconduct.  Given this and the fact that each board renders decisions relating only to its own licensees, the Board of Health Professions determined that a board-by-board approach would be the best. The Board of Health Professions' research began with the Board of Medicine, followed by Dentistry, Nursing and other boards as denoted in Question #12.  

In August 2004 the nation's first empirically-based, systematic analysis of historic board sanctioning and resulting operational point-factor reference system was launched. Virginia's Board of Medicine was the first state to have adopted historically-based sanctioning reference points (SRP's) grounded in a comprehensive statistical analysis and guided by qualitative and informed board member input.  It is the first to identify specific offense and offender factors that are scored to arrive at a recommended sanction.  Similar studies have been used in court systems by judges, but never by health regulatory boards.  
The SRP recommendations tell board members, respondents, attorneys, and the general public how similarly situated practitioners have been sanctioned in the past, while allowing the board members enough flexibility to fashion sanctions in an individual case.  Also, because only factors deemed appropriate by the boards are scored, "extra-legal" factors, described earlier, are effectively excluded.  SRP scoring systems are designed to model the most typical cases with worksheets developed to encompass 75% of past decisions.  The remaining 25% of cases would fall above or below the recommendation to accommodate the most egregious or benign cases.  Feedback from board members and staff has been positive in terms and satisfaction with sanction outcomes and ease of use. Boards' compliance with their systems recommendations have ranged between 79 to 92%.  Additionally, although not confirmed empirically, there have anecdotal accounts from board staff members that some attorneys for respondents have been using the SRPs to determine the likely sanctions for their clients and have been negotiating settlements through pre-hearing consent orders in lieu of more formal proceedings.  
12. Describe the specific activities and operations of the program in chronological order.

· Spring 2001:  Board of Health Professions adopts work plan to conduct systematic analysis of board sanctions and to derive reference points for board members and an educational tool for respondents and the public.  
· January 2002:  Interviews with current and past board members, counsel, staff and members of the Attorney General's office to qualitatively glean information about the boards' past sanctioning, future goals, and expectations about uses for Sanctions Reference Points.

· April 2002:  Analyze results of interviews and present for feedback from respective boards and Board of Health Professions. In conjunction with boards and staff, develop and obtain approval from the boards on objective scaling for subjective factors.

· May 2002:  Finalize data collection instrument for obtaining sanctioning information from case files, minutes, notices.  Data collection and keying begins.

· October 2002: Compile, merge, clean databases.

· December 2002:  Determine statistical significant factors through multivariate analyses, report the results of analysis showing the relative importance of each factor, determine which factors the board wishes to retain as appropriate and exclude as inappropriate.
· January 2003:  Introduce board feedback into the statistical model and revise statistical models, use analysis to predict sanctioning outcomes, present results back to board members.  

· February 2003:  Begin sanctions reference point worksheet development for Medicine Board.

· May 2003: Finalize sanctioning worksheets with sanction decision grids which provide for simultaneous consideration of offense, respondent, and prior record factors deemed appropriate by the board.
· June 2003:  Pharmacy data collection and analysis begins.
· January 2004:  Develop Medicine manual, obtain AG legal opinions on implementation, revise manual as needed.

· Repeated the same steps as detailed above (for Medicine) for other boards.

· August 2004:  Virginia Board of Medicine's Sanctions Reference Points system and Manual is adopted.  Training sessions are held for board members, staff, enforcement and adjudicative staff, the press, and private bar. (Manual posted on the Board of Medicine's Guidance Document website: 85-11)
· December 2004:  Pharmacy manual and worksheet complete

· July 2005:  Board of Dentistry adopts and begins implementation.

· May 2006:  Board of Nursing adopts and begins implementation.
· July 2006:  Methodology adopted for boards with much smaller case volumes Funeral Directors & Embalmers, and Optometry.  The same approach of gleaning data from the computer database, interviews, case files, minutes, notices, is applied.  Smaller boards also use larger board’s analysis to help determine which offense and respondent factors guide worksheet development.  Resultant systems are tailored to the needs of the individual boards.

· November 2006: Board of Veterinary Medicine adopts and begins implementation 

· March 2007:  Board of Funeral Directors and Embalmers adopts and begins implementation.

· January 2005-present: Monthly monitoring sanctioning worksheets for compliance for Medicine, Nursing, Dentistry, Pharmacy, Veterinary Medicine, and Funeral boards. (It was anticipated that the compliance rate would fall between 70-75%, actual compliance rates are between 80-90%).
13. Why is the program a new and creative approach or method?
Virginia’s Sanctions Reference Points is the nation's first disciplinary tool for state health regulatory boards validated by empirical research which makes the discipline of health professionals more predictable by allowing each respondent to be evaluated against a common set of multiple factors simultaneously.  No other state health regulatory board has ever implemented a statistically valid sanctioning tool to help make disciplinary decisions that have, until now, been inherently subjective.
14. What were the program’s start-up costs?  (Provide details about specific purchases for this program, staffing needs and other financial expenditures, as well as existing materials, technology and staff in place.)  

NOTE:  The bulk of the $240,000 start-up costs have already been borne by the Virginia Board of Health Professions in delivering the first working SRP model -- the Board of Medicine.   Expenditures for the work for subsequent boards ranged from $35,000 to $45,000 each.

The Board of Health Professions staff at the time was equivalent to 0.75 FTE, consequently, staffing was provided through the Board's contractor, Visual Research, Inc. with the Board's Executive Director expending 1/5 of her time during the development of Medicine's SRP.  Additional review assistance was provided by the Director of the Department of Health Professions and other Departmental senior staff members as well as Counsel from the Attorney General's Office.  Also, the Board of Medicine's staff assisted with data collection. And, staff and board members participated in committee reviews and feedback sessions.  The deliverables for Medicine included:

· Comprehensive policy literature review; 

· Survey of other states' boards for their approaches;

· Initial data collection and analyses of relevant factors available from the agency's existing   disciplinary database;

· Structured interviews and result analysis;

· Periodic reports and oral presentations of findings to the Board of Medicine  Board of Health Professions, and Federation of State Board of Medicine;

· Additional data collection and analysis of factors described as important in the interviews;  information was  gleaned from case files, minutes, notices and orders; 

· Developed operationally defined scales for factors, working with board committee and staff.

· Based upon multi-factorial analyses developed statistical model to predict sanctioning outcomes to cover approximately 70% of cases;

· Based upon statistical weighting and feedback from boards, developed point-factor system from the model, with cut scores for each sanction category validated for reasonableness by the board;

· Final SRP model's predictability tested and validated;

· Instruction manual developed with worksheets; and

· Training provided for Department staff and Board as well as members of the Health Law Division of the Virginia Bar.

Additionally initial work including literature review and data collection activities began for the Boards of Pharmacy and Board of Dentistry during this timeframe and was covered in the original funding.

15. What are the program’s annual operational costs?

The primary expenditure for the program has been in the research required to develop the individual board's Sanctions Reference Points system.  Once a board has developed its system and begins to use it, the only costs associated with operations are for compliance monitoring. This essentially involves collection of the case worksheets each month, determining the degree the recommended sanctions were used.  For those cases, if any, that depart from the recommendations, the reasons for departure are reviewed. The compliance rate and reasons for departure are reported back to the board and to the Board of Health Professions. 

The cost, per board, is minima1, approximately $100 per month or $1,200 annually.

16. How is the program funded?

Virginia Board of Health Professions budget has covered all expenses, to date.  It is envisioned that respective boards' budgets will be designed to assume the costs of future updates to their Sanctions Reference Points systems. 

17. Did this program require the passage of legislation, executive order or regulations?  If YES, please indicate the citation number.  

No legislative change was required.

18. What equipment, technology and software are used to operate and administer this program?

Basic data on many of the variables employed in the underlying research were drawn directly from the Department of Health Professions' computer licensing and disciplinary database (L2K). More in depth information was gleaned from review of case files, minutes, notices, and orders and coded by contract staff for multivariate statistical analyses employing SPSS, Excel, and similar software.  Word, Adobe, and PowerPoint were used in writing reports and making presentations via existing standard laptop and projection equipment.  Implementation manuals were provided to each board which also posts them on the Department's existing website.

19. To the best of your knowledge, did this program originate in your state?  If YES, please indicate the innovator’s name, present address, telephone number and e-mail address.
Yes.  The approach was developed through the joint efforts of Elizabeth A. Carter, Ph.D., Executive Director for the Virginia Board of Health Professions and Neal B. Kauder, President of Visual Research, Inc., and Robert A. Nebiker, former Director of the Department.  Dr. Carter's contact information has been provided elsewhere.  The mailing address for the other members of the team is the same.  Mr. Kauder's and Mr. Nebiker's telephone and e-mail information follows:

Neal B. Kauder, President



Robert A. Nebiker 

Visual Research, Inc.



804-379-3064 
804-794-3144




robert.nebiker@comcast.net
nkauder@vis-res.com

20. Are you aware of similar programs in other states?  If YES, which ones and how does this program differ?
At least twenty states have either adopted or are studying the use of structured sanctioning systems.  However, none, to date, have reported employing scientific methods akin to SRP which provide the means to objectively substantiate sanction decision-making factor validity and to exclude inappropriate factors from decision-making.   

The remaining boards within the Department are either under study or currently in process of implementing the program. Expansion of the Sanctions Reference Points program outside of the Department is also anticipated.  Presentations have been made to the Federation of State Medical Boards and the Council on Licensure, Enforcement and Regulation, and additional presentations have been requested by the Board of Accountancy in Virginia and licensing agencies from other states (e.g., Colorado, Illinois, and South Carolina).

21. Has the program been fully implemented?  If NO, what actions remain to be taken? 

The program has been fully implemented for five boards.  Each board's experiences with the program are monitored through discussions with board members and staff and through evaluations of worksheets to determine compliance with sanctioning within the system's guidelines and determination of reasons for departure, if any.

22. Briefly evaluate (pro and con) the program’s effectiveness in addressing the defined problem[s} or issue[s].  Provide tangible examples.

Advantages - Objective, validated and transparent knowledge of sanctioning history and its underlying rationale contained in a short, easy-to-use SRP manual.  Tangible examples include SRP worksheets that respondents, patients, and the public can clearly view, high compliance rates with worksheet recommendations, and no complaints from policymakers or board members related to implantation of the system.  

Disadvantages - The sanctioning reference points are not used in certain types of cases (for example compliance, confidential consent agreements, and formal hearings) which can mean some disciplinary hearings do not have the benefit of past history or SRP guidance.  Policy review, research, and system updates are underway to address these issues.    

23. How has the program grown and/or changed since its inception?

As described previously, Sanctions Reference Points systems have been developed for other Boards within the Department.  It is anticipated that all thirteen regulatory boards within the Department will have SRPs before the end of 2010.   Expansion beyond the Department of Health Professions in Virginia and to other states is also anticipated.  National presentations for the Council on Licensure Enforcement and Regulation, Citizens Advocacy Center, Federation of State Board of Medicine and other professional groups has raised awareness of Virginia's SRP and has generated Because each board has worked with researchers to develop a system tailored to its needs, they have differed only slightly from the original Board of Medicine SRP approach. 

24. What limitations or obstacles might other states expect to encounter if they attempt to adopt this program?

The Initial data collection activities for each boards regarding case types and general sanctioning outcomes was readily obtainable by data download from the Department of Health Professions' licensure and disciplinary database.  If a board does not have such information in a similar automated fashion, the initial analyses would require hand review of documents to obtain the information, which would require more time up front.  However, once the relevant information is obtained, the analysis and development of their system could easily proceed as described for Virginia's boards.

